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The Honorable David P, Currier

House Resources, Recreation, and Development Committes
LOB 305

Concord, NH 03301

Re: HB 1323, relatve Lo certam rulemaking authority of the commissioner of environmental services
Dear Representative Currier and Members of the Commuttee:

Thank vou for the opportunity to comment in support of HB 1523, relative to certain rulemaking
authority of the commissioner of environmental services. The Department of Environmental Services
requested this bill to address concerns raised by the Legislative Budget Assistant (“LBA™) as a result of the
audit of the Department that was conducted last vear.

I its audit report, the LBA identified 11 statutory provisions that conferred rulemaking authorty on the
Department that the LBA asscrted were both mandatory and unfulfilled. In reviewing the LBA's findings,
we reached conclusions about the utility of the different provisions that are reflected in HB 1523 as follows:

Seerion 1 The rulemaking authority under RSA 146-C:12, L. is not needed; funds are not distributed

autside the apeney, so it makes more sense Lo rely on the federal requirements already apphcable to the
Department, The Department s requesting that the language be modified as shown to reflect this.

Section 2 The ralemaking authority under RSA 146-D-3-a, 11 is not needed. (The Department did
have rules at one time but did not readopt them per advice received from the AGO.) Statutory
provisions already exist setting forth competinve bidding requirements, so it makes more sense (o have
those provisions referenced here. The Department is requesting that the language be modificd as shown

to reflect ths.

Sections 3 and 4. The rulemaking authonty under RSA 149-M:30. 11 {second sentence) 1s not needed;
the priority ranking system identify in this paragraph is already in paragraph 1 of the same section, and
the Teguirement 1o use it 18 clearly spelled out in the first sentence of paragraph 11. The Department
thus is requesting that the second sentence be deleted. The rulemaking authority under RSA 149-M:7.
ST1 for the cleanup of waste sites was not identify by the LBA butis duplicative of the authority under
RSA 149-M:30, 11 and so likewise 15 not needed.

Section §: Rules under RSA 4%6°10 relative to certifving operators of private wastewater pretroatment
facilitics are not needed at this time and the Department does not have the resources al this time to
implement the program contemplated by the provision. However, the Department believes that the
program may. in the future, be needed, and so is requesting 1o prescrve the authority but in non-
mandatory form (7.e._ change “ghall” adopt rules to “may” adopt rules).

Section 67 Rules under these statulory provisions are not needed (as discussed below), so the
Department is Tequesting that the provisions be repealed:

1. RSA |49-N, relative ta the recveling loge: It has been the Department’s experience that if matters
of this type {usc of the recycling logo) are to be regulated, then they need 1o be regulated on a
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consistent remonal (or national) basis 50 as to not convert the Slate's boundaries to product
barriers. (That is, without consistent regional/natonal repulation, the likely effect of attempting 10
regulate the use of the recyeling logo in New Hampshirs would be that New Hampshire citizens
would have fewer choices of products. ) Of the two organizations mentioned m RSA 140-N:4 T
{with whom the Department 15 supposed to be coordinating standards), the Northeast Reoycling
Couneil (of the Council of State Governments) is not doing anythmg this area and the Northeast

Saurce Reduction Council af the Coalinon of Northeast (iovernors 1s now defunct.

I RSA 339:71-76, relative to the use of plastic nngs as packaging for botties and cans: The 1ssue
addressed by these provisions is the use of plastic nngs as a packaging technique, which is now
regulated federally. Consistent with Department testimony 1n 1995 (on a proposed amendment to

the statute), the provisions are UNNECESSary. In any event, the Legislature has not pr

resources (funds, positions) necessary for this program to be implemented since s arignal

enactment i1 1984,

1L RSA 486:2, relative to adopting rules to require regional wastewater trearment plants: This was
originally enacted in the early 1970s in response to EPA requirements under the Construction
Grants program, which no longer exists. In any event, the Department believes there are better
ways to encourage regional treatment plants {if desirable) than by adopting rules to require 1it.

IV. RSA 487:5, relative to rulemaking 1o control marine pollution and aquatic growth: This is a very
broad delegation of rulemaking authority that is not needed, as the provisions of RSA 487:1-14 (to
which this language originally apphed) arc self-cxecuting, The later sections of the chapter

relative to exotic aquatic weeds have separate, more specific, rulemaking authorty,

Please note that rules under one of the provisions identified by the LBA (RSA 486-A:8, 111) were
already in process at the time of the audit, | and rules under two of the provisions (RSA 483-A7. 11 and ESA

487-18) are currently under development.

Thank vou for vour consideration of these comments. If vou have any questions, please contact

Gretchen Hamel, Legal Unit Administrator, at 271-3137 or chamel@des.state nh.us.

Smeerely. i q
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¢c: Representative Betsey Patten

| Env-Ws 393, effective November 30, 2005.



